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Prepared By:

Mann & Vita, P.C.

5 West Washingion Street
Lexington, VA 24450

TAX MAP NO. 73-4 & 5 and 58-7 and 59-2%

Exempted from recordation 1ax
under the Code of Virginia (1950), as amended,
Sections 58.1-811 {A} (3}, 58.1-811 (D) and 10.1-1803
and from Cueuit Cowrt Clerk’s fee under Section 17.1-266

THIS DEED OF GIFT OF EASEMENT, made this 37 # day of December, 2004, berween
MIDDLE MOUNTAIN, L.L.C., 2 Virginia Limited Liability Company, Grantor, the VIRGINIA
OUTDOORS FOUNDATION, an agency of the COMMONWEALTH OF VIRGINIA, whosc address is
203 Governor Street, Suite 302, Richmond, Virginia 23219, herein called the Grantee, and SECOND
BANK & TRUST, “the Bank,” and Button, Yeaman & Associates, P.C., Trustee, herein catled Trustes,

WITNESSETH:

WHEREAS, the Open Space Land Act of 1966, Chapter 461 of the 1966 Acts of the Assembiy,
{Chapter 17, Title 10.1, §§10.1-1700 through 10.1-1705 of the Code of Virginia, as amended) (the “Open-
Space Act”) declares that the preservation of open-space land serves a public purpose by promoting the
health and welfare of the eitizens of the Commonwealth by curbing urban sprawl and encouraging more
desirable and economical development of natural resources, and authorizes the use of easements in gross
to maintain the character of open-space land; and

' WHEREAS, Chapter 18, Title 10.1 §§ 10.1-1800 through 10.1-1804, of the Code of Virgima
{1950), as amended,_ {the “VOF Statutes™), declares it to be the public policy of the Commonwealth to
encourage preservation of open-space land and authorizes the Virginia Outdoors Foundation to hold real
property Or any estate or interest thersin for the purpose of preserving the nataral, scenic, historic,
scientific, open-space and recreational lands of the Commeonweatth; and

Tv'}e’I-iERE'szS, Grantee is a “qualified organization” as defined in § 170 (b) (3) of the IRC, and
Gmn;ee is a qualified public body under the Open-Space Act, as follows: Grantee is an agency for the
Commonwealth of Virginia authorized under the VOF Statute to acquire land for a public use; the gift of
this Easmm':m is made for exclusively public purposes; Grantee is organized and operated according 1o the
YOF Statute primarily for the purposcs of promoting “the preservation of open-space lands and ...
{preserving] the natural, scenic, historic, scientific, open-space and recreational areas of the
Commonwealth;” and Grantee, as an agency of the Commonwealth of Virginia, has the resources fo
enforce the restrictions in this Easement; and

_ WHEREAS, the Grantor is the owner in: fee simple of the real property hereinafter described (the
“Property”™); and
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WHEREAS, the Property possesses significant natural, scenic, and open-space values as
hereinafler described, the preservation of which will benefit the cifizens of the Commonwealth; Grantor
and Graniee desire to protect in perpetuity such values of the Property and Grantor and Grantee intend to
accomplish such protection by restricting the use of the Property through conveyance and acceptance of
this “open-spacce casement” under the Open- Space Act as hereinafter set forth; and

WHEREAS, the Property comprises productive farm and forestlend and is Iocated in a pristine,
predominantly forested arca of Alleghany County: and

WHEREAS, the Properly consists of a mountain ridge that is part of the viewshed of 11.S.
Interstate 64 and contributes to the scenic views enjoyed by the public therefrom; and

WHEREAS, the Propesty fronts on Va. State Route 6186, Rich Patck Road, a designated Virginia
Scenic By-way, and contributes to the scenic views enjoyed by the public therefrom; and

WHEREAS, the Property is primarily deciduous multi-aged forest land, lics contiguous wath
portions of the George Washington National Forest, comprises most of Horse Mountain, and inciudes
diverse wildlife habitat: and

WHEREAS, the Property enlarges and provides a buffer for the wildlife and plant habitat of the
National Forest and helps proserve the scenic and regional landscape along the 1-64 corridor just east of
the City of Covington; and

WHEREAS, the preservation of the Property furthers the objectives of the 20602 Alleghany County
Comprehensive Plan which includes: (i) “encourage desirable development and growth, while protecting
the rural character of the County:” and (ii) “protect and preserve arcas of unigue scenic beauty and
environmentally sensitive areas;” and

WHEREAS, the Grantor and the Grantee desire o protect in perpetuity the open-space values
herein specified; and

WHEREAS, the Grantor and the Graatee intend to accomplish such protection by Testricting the
use of the Property as hereinafter set forth; and

WHEREAS, as required under § 10.1- 1700 of the Open Space-Act, the purposes of this Easement
include retaining and protecting the natural and open-space values of the Property, assuring its availability
for agricultural, forestal, and open-space use, profecting natural resources, and maintaining or enhancing
water quality, all as more particularly sct forth below; and

WHEREAS, this Easement is intended to constitute “a resmriction {granted In perpetuity) on the
use which may be made of real property,” which is “a qualified real property interest” under §170 (b) (2}
{C) of the IRC; and

WHEREAS, this easement is intended to constitute a “qualificd conservation contribution™ as the
term is defined in § 170 () (1) of the Internal Revenuc Code (references to the [nternal Revenue Code in
this Easement shall be to the United States Internal Revenue Code of 1986, as amended, or the
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corresponding provisions of any subseguent Federal tax Jaws, and the applicable reguiations and rulings
issued thereunder) {the “ IRC™), as more particularly explained below; and

WHEREAS, the Grantee has determined that the restrictions hereinafier set forth (the
“Restrictions™} will preserve and proect in perpetuity the open-space valucs (the “Open Space Values™)
of the Property, which values are reflecied in the preceding paragrapis, the Grantfae’s evaluation of the
Property, and the documentation of the condition of the Property as contained in its files and records; and

WHEREAS, the conservation purpose of this easement is to preserve and protect in perpetuity the
Open-Space Values of the Property; and

WHEREAS, Grantor intends that this Easement will limit the use of the Property 1o such activities
as are not inconsistent with the purpose of this Easement, and Granice has determined that the restrictions
hereinafier set forth will limit the uses of the Property to those uses consisient with, and not adversely
affecting the Open Space Values of the Property, the scenic values enjoyed by the general public, or the
govemmentat conservation policies furthered by this easement.

NOW, THEREFORE, in recognition of the forcgoing and in consideration of the muual
covenants herein and the acceptance hereof by the Grantee, the Grantor does hercby give, grant and
convey o the Grantee an open-space easernent in gross over, and the right in perpetnity to restrict the use
of, the real estaie consisting of 3,114.19 acres descatbed in SCHEDULE “A~ attached hereto, located in
the Jackson River Magisterial District of Alleghany County, Virginia, near the City of Covington,
fronting on Staie Route 616 (Rich Patch Road), and hereinafter referred to as the “Property:™

The tracts described in Schedule “A”, are shown as 1ax parcels 24, 4 and 5 on Tax Map
73, tax parcel 7 on Tax Map 58, and tax parcel 22 on Tax Map 59 among the land records
of Alleghany County and total 3,114.19 acres in the aggregate. The Property shail be
considered to be one parcel for the purposes of this easement, and the restrictions and
covenants of this casement shall apply to the Property as a whole.

AND SUBJECT, HOWEVER, 1o the restriction that the Grantce may not traosfer or
convey the open-space easement herein conveyed 1o the Grantee unless the Granice
conditions such transfer or conveyance on the requirement that (1) all restrictions and
conservation purposes set forth in the conveyance accomplished by this deed are to be
continued in perpetuity, and (2) the transferee is an organization then qualifying as an
ehigible donee as defined by section 170(h)(3) of the Intcraal Revenue Code of 1986, as
amended, and the applicable Treasizy Regulations promulgated there imder.

Resuictions are hereby imposed on use of the Property pursuant to the public policies set forth above.

The Grantor covenants that no acts or uses that are inconsisient with the conservation purposes of this
eascment shall be conducted or undertaken on the Property. The acts that the Grantor covenants to do and
not to do upon the Property, and the Restrictions that the Grantee is hereby entitled to enforce, are and
shall be as follows: .

I. TRASH. Accumulation or duroping of irash, refisse, or junk is not perminted on the Property. This
restriction shall not prevent generally sccepied agriculural or wildlife management practices, such
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as creation of brush piles, composting, or the storage of farm machinery, OIganic matler,
agricultaral products or agricultural byproducts on the Property, as long as such practices are
conducted in accordance with applicable laws and regulations.

2. SIGNS. Dispiay of billboards, sigas, or other advertisements that are visible from outside the
Property is not pennitied on or over the Property except Io state the name and/or address of the
owners or Property, o advertise the sale or lease of the Property, to advertise the sale of goods or
services produced incidentally to a peumitted use of the Property, to provide potice necessary for
the protection of the Property or 1o give directions to visitors. No such sign shall exceed nine
sguare feet in size.

3. DIVISION. The Property shail not be not be divided or subdivided into, or separately conveyed as
more than twenty {20) parcels. Boundary line adjustments with adjoining parcels of land are
permitted and shall not be considered a probibited division of the Property, provided that the
Grantee is madec party io the deed creating the boundary Jine adjustment and at least one of the
following conditions is met:

1) The entire adjacent parcel is subject {0 an existing, recorded open-space easement conveyed 10
the Grantee, ils successor, assigns, or any other “qualified organization”™ under Section 170 (h),
{2 ().

2} The proposed boundary line adjustment is reviewed and approved in advance by the Board of
Trustees of the Grantee, 1iS SUCCCSSOT OF aSsigns.

4. MANAGEMENT OF FOREST. Commercial timber harvesting shall be in accord with a forest
stewardship plan approved by the Virginia Qutdoors Foundation. Best Management Practices, as
defined by the Virginia Department of Forestry, shall be used to control erosion and protect water
quality whoa commercial forestry activity is underiaken. A pre-harvest plan consistent with the
forest stewardship plan shall be submiited to Virginia Outdoors Foundation at least 30 days prior
to beginning such commereial tmber harvesting.

5. GRADING, BLASTING, MINING. Grading, blasting or earth removal shall not materiatly alter the
topography of the Property except for construction to create private ponds, or as required io the
construction of permitted buildings, struchures, private multi-purpose roads, power lines, water
lines, septic systems, farm and forest roads, erosion control structures {including, but not Hrexted
to: water breaks, culvents, side ditches, water course crossings and other erosion conirol structures)
and utilities as described in Paragraph 6. Generally accepted agricultural activities shall not
constitute any such material alteration. Best Management Practices, in accordance with the
Virginia Erosion and Sediment Control Law, shall be used to control crosion and protect water
guality in the construction of permitted buildings and private roads. Notwithstanding the
foregoing, no grading, blasting, or earth removal is permitted on the Property if it will materially
diminish or impair the Open-Space Values of the Property. Mining on the Property is prohibited
with the exception that the removal of surface rock is permitted on the Property.

6. BUILDINGS AND STRUCTURES. No permanent or iemporary building or structure may be buiit
or mamntained on the Property other than:
{1} twenty {20} single family dwellings and non-residential putbuildings or structures
cernmenly and appropriately incidental thereto;
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(i) ten {10) secondary dwellings not to excead 2,5&?3 square feet cach of Fvable space and
non-residential outbuildings commonly and appropriately mdcatal thereto; )

(iif) farm buildings or structures, except that a farm building or structure e:xceedmg 4,500
square feet in ground area may not be constructed on the ng:rty uniess prior wnitien approval for
the building or structure is obtained from the Grantee, which approval shall be limited to
consideration of the impact of the size, height and siting of the proposed structurc on the Open-
Space Values of the Property; for ihe purposes of this subparagraph a farm baul&ng or structure
shall mean a building or stracture originally constructed and used for the activities specified In

paragraph 7(1); and o
(iv) private roads and utilities that serve permitted butldings or structures.

No dwellings shall be built in the designated “no residential build area” which is generally
from the top of the ridge of Horse Mountain extending norfiswest to the Property boundary located
near Interstate 64 and the City of Covington (see Exhibit A). Buildings or structures visible from
Interstate 64 shall be designed with muted colors and sited to minimize their visibility from said
location in any season of the year.

In the event of subdivision of the Property as provided in Paragraph 3 above, peunmad
dwellings shall be allocated among the parcels in the instrument creating the subdivision, and
private roads and utilities may bc constructed on each parcel.

7. INDUSTRIAL OR COMMERCIAL ACTIVITIES. Industrial or commercial activities other than
the following arc prohibited: (i) agriculture, viticulture, aguaculture, silviculture, horticulture, and
equine activitics, (ii) temporary or seasonal outdoor activities that do not permancntly alter the
physical appearance of the Property, and that are consistent with the conscrvation values herein
protected, and (i} activitics that can be and in fact are conducted within permitted buildings
without material alteration 1o the external appearance thereof. Temporary outdoor activities
involving 100 or morc people shall not exceed seven days in duration unless approved by the
Virginia Outdoors Foundation In advance in writing. Notwithstanding amy other provision of this
easement, no commercial recreational use {except for de minimis commercial recreational uses)
shall be allowed on the Property.

8. ENFORCEMENT. Representatives of the Grantee may enter the Property from time o time feor
purposes of inspection and enforcement of the terms of this easement and/or to prevent amy
activity on or use of the Property incoosistent with the purpose of this Easement, afier permission
from or reasonable notice to the owner or the owner's representative. The Grantor hereby grants o
the Grantee the right to bring actions at law or in equity to enforce the conservation restrictions
contained herein, including, but not limited to (i) when non-compliance with the terms of this
Easement causes injury to the Property, the right to require restoration of the Property to its
condition at the time of the donation of this Easement or, in Graantee’s discretion, to require
restoration of the Property to its condition prior to the injury, provided that such prior condition
was in compliance with the terms of this Easement, {ii) the right to recover any damages arising
from non-compiiance, and/or (iii) the right 1o enjoin non-compliance by ex parte temporary or
permanent mjunction. If the court determines that the Grantor failed to comply with this casement,
the Grantor shall reimburse the Graatee for any reasonable costs of enforcement, including costs
of restoration, court costs and reasonzable attorney's fees, in addition to any other payments
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ordered by such court. The Grantes does not waive or forfeit the right to take action as may be
necessary to insmecompﬁmwiththismemhyanypﬁmfaﬂmmactan_dﬁie Grantor
hereby waives any defenses of waiver, estoppel or laches wiih respect to any failure (o act by the
Grantee.

9. NOTIFICATION OF INFENTION TO UNDERTAKE CERTAIN PERMITTED ACTIONS
AND OF TRANSFER. The Grantor agrees to notify Grantee prior to undertaking any activity that may
’ haw.amatc:ialadvﬁseimpmxonﬁwcomvaﬁonvalumoﬁhchop:ny,ifthcrebeanymh

activity, and specifically prior to undertaking such permitied activities, if any, provided for in
paragraphs 2, 3, 6, and 7. The Grantor shall notify the Grantee in writing within 60 days foliowing
any transfer o sale of the Property or any part thereof. In any deed conveying all or any part of the
Property, this easement shall be referenced by Deed Book and Page Number or other appropriate
reference. The failure of the Grantor to perform any act required by this Article shail not impair
the validity of this Easement or Himit its enforceability in any way.

19. EXTINGUISHMENT. The Gramtor and the Grantee intend that this easement be perpetual and not
be extinguished. Restrictions set forth in the easement can be extinguished only by judictal
proceeding and only if such extinguishment also complies with the requirements of section 10.1-
1704 of the Virginia Code. In any sale or exchange of the Property subsequent to such
extinguishroent, the Grantee shall be entitled 1o a portion of the proceeds at least equal fo the
proportionate value of the perpetual conservation restriction computed as set forth below, but not
10 be less than the proportionate value that the perpetual conservaiion restriction at the time of the
extinguishment bears to the then value of the Property as a whole. The Grantor agrees that the
donation of the perpetual conservation restriction in this easement gives rise to a property night,
immediately vested in the Grantee, with a fair market value that is at least cqua to the
proportionate value that the perpetual conservation restriction at the time of the gifi bears to the
value of the Property as a whole at that time. The Grantee shall use all their share of the proceeds
from the sale of the Property in a manner consistent with the conservation purposes of this
easement and of the Open-Space Land Act. No part of the Property may be converted or diverted
from open-space uses as herein defined except in accordance with Virginia Code Section 10.1-
1704,

11. DOCUMENTATION. Docmnentation retained in the offices of the Grantee describes the condition
and character of the Property at the time of the gift. The Documentation may be used to determine
compliance with and enforcement of the terms of the easement; bowever, the parties arc not
precluded from using other relevant evidence or infornation to assist in that determination.

12. SUCCESSORS IN INTEREST. The covenants, fers, conditions and restrictions congained in this
casement shall be binding npon, and inure to the benefit of, the parties hereto and their respective
personal representatives, heirs, successors, and assigns and shall continue as a servifude rinning in
perpetuity with the Property.

If any provision of this deed or its zpplication 10 any persen or circumstance is determimed by a

court of competent jurisdiction to he invalid, the remaining provisions of this casement shail not be
affected thereby.
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Second Bank & Trust, herein, the Bank, is the Noteholder nuder a certain Credit Line Deed of
Trust dated 2 August 2004, and recorded in the Clerk’s Office of the Circuit Court of Alleghany County,
Virginia as Instrument No. 0400022520, which subjects the Propexty o the Bank’s ien. The Bank haeby
consents to the terms and intent of this eascment, and agrees that the lien represented by said Credit Line
Deed of Trust shall be held subject to this Deed of Gift of Eascment and joins in the Deed to reflect its
direction to the Trustee to execute this Deed to give effect to the subordination of such Credit Line Deed
of Trust to this Deed of Easement.

Althoush this easement in gross will benefit the public as described above, nothing herein shalil be
construed to convey 10 the public a right of access to, or use of the Property. The Grantor retains the
cxclusive right o such access and vse, subject to the terms hereof.

The parties hereto agree and understand that any value of this easement claimed for tax purposes as &
charitable gift must be fully and accurately substantiated by an appraisal from a qualified appraiser as
defined in IRS regulations (see section 1.170A-13(c)5)), and that the appraisal is subject to review, audit and
challenge by all appropriate tax anthoriiies. The Virginia Ouidoors Foundation makes no express or implied
warrantics regarding whether any tax benefits will be available to Granter from donation of this easement,
whether any such tax benefits might be wansferable, or whether there will be any markes for any tax benefits
that might be transferable. The parties hereto intend that the easement conveyed herein shall be 2 qualified
conservation coniribution within the mezaning of Section 170(h) of the Internal Revenue Cade of 1986, as
amended, and the restrictions and other provisions of this instrument shall be construed and applied ina
manuer that will not prevent ihis easeient from being a qualified conscrvation contribution. By ifs
execution hereof, the Grantee acknowledges and confirms receipt of the Easement and further acknowledge
that the Grantee has not provided any goods or services to the Grantor in consideration of the grant of the
Easement.

Acceptance of this conveyance by the Grantee is authorized by Scctions 10.1-1801 and 10.1-100% of the
Code of Virginia and is evidenced by the signatures of the Execwutive Director of the Virginia Outdoors
Foundation, hereto. Assignment of this easement is governed by Section 10.1-1801 of the Code of
Virginia.

Witness the following signatures and seais,

. Mapager of Middie Mousniain, L.1.C_, Grantor
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Bank: Second Bank & Trust
Bution, Yeaman & Associates, P.C.

3 Yeaman, LIt Ren Home
Its: President Irs: Vice President

Accepted:
VIRGINIA OUTDOORS FOUNDATION,

BB‘M—M&A&—

Tamara A. Vance, Executive Director

COMMONWEALTH OF VIRGINIA,
Crrvicownray OF Chadaoteo ut Hle | TOWIT:

Y, n§ 1o £ I3 @% —~ , a Notary Public for the Commonwealth
aforesaid, hereby centify David S.%¥itmer, Mapager of Middle Mountain L.1.C., and known to me to be

a member or designated agent of the limited Rability company whe exceuted the Deed of Easement and
acknowledged the Deed of Easement to be the free and volhumiary act and deed of the limited liabikty
company, by authority of statute, its articles of organization or its operating agreement, for the uses and
purposes therein mentioned, and on cath stated that he is authorized to cxecute this Deed of Easement and
in fact exccuted the Deed of Easement on behalf of Middle Mountain, LLC, a Virginia limited liability
company. »

WITNESS my hand and official seal this _&2a2.  day of December, 2004.

D

Mo biic

My commission cxpires: Ve iy 2 Koo L (SEAL)
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COMMONWEALTH OF VIRGINIA,
CIPYICOUNTY OF ___/hetrtgernce y . TO WIT:- L Peley

i /{m.é & {}égf{nr? , 2 Notary Public for the

Commonwealth aforesaid, hereby certify that Tamara A. Vance, Executive Director of the 7 =

Virginia Qutdoors Fonndation, personally appeared before me this day and acknowledged .- <>~

the foreaping instrument on behalf of the Virginia Qutdoors Foundation. E
WITNESS my hand and official seal this_Z§7*—_day of December, 2004.

My commission expires: ___ 2/ 7oL F {SEAL)

COMMONWEALTH OF VIRGINIA,

CITY/COUNTY OF _ALSEMARLE , TO WIT: iy
L Berxw Fberoo __, a Notary Public for the Commonwealth > g g y :*_
aforesaid, hereby certify that Ben Horne, as Vice President of Second Bank and Trust persanall)ﬁappem‘ed =
before me this day and acknowledged the forcgoing instnument. e, WS F
WITNESS my hand and official seal this _4a7@ _ day of December, 2004. TR, AL

My commission cxpires: {9 ~ 3 { ~O8 {SEAL}

COMMONWEALTH OF VIRGINIA,

CITY/COUNTY OF __CULPEPER L TO WIT:
1, Ziapa C Laug , & INolazy Public for the Commonweaith

aforesaid, herelry certify that _J, ROBERT YEAMAN, ITT, President ¥ as Trustes, persomally appeared

before me this day and acknowledged the foregoing instrument. WITINESS my hand and official seat this
Z7th  gay of December, 2004.
- *of BUTTCN, YEAMAN & ASSOCIATES, P.C.

: e X
: Notary Public
My commission expires: _ /0-3i{-06 (SEAL)




